
This is the Internal Newsletter on activities of Project “Strengthening Access to Justice and Protection of Rights in Viet Nam” with updated news on the Project’s activities from September to November 2013

On-going researches:
· Comparative study on establishment of Land and Environment Court in the judicial system of Viet Nam 
· Comparative study on court-attached conciliation  – international experience and practice in Viet Nam
· Base-line survey on current status of promulgation of administrative decision at local authorities
· Study on development of Regulatory Impact Assessment for draft Law on promulgation of administrative decision 

· Study on controversal Issues related to the Draft Law on Amendment of Law on Marriage and Family 2000
· Regulatory Impact Assessment for draft Draft Law on Amendment of Law on Marriage and Family 2000
· Study on simplification of administrative procedures and citizen’s documents in the draft Law on Civil Status 
· Assessment of current status of international legal cooperation and coordination of legal cooperation in order to amend Government Decree 78/2008/NĐ-CP on state management on international legal cooperation
· Research, review and  detection of conflicts and inconsistencies between Vietnam legal system about civil and political rights and content of the International Covenant on Civil and Political Rights 
· Research study on modification of some regulations of the current Criminal Procedure Code to meet the judicial reform requirements


	The events conducted from September to November 2013:

· 18 October 2013 in Ha Noi: Workshop to comment on Research Report on modification of some regulations of the current Criminal Procedure Code to meet the judicial reform requirements

· 18 October 2013 in Ha Noi: Workshop on “Identifiation of powers between central and local authorities: some practical issues” (conducted by Legal Research Institute, Ministry of Justice)
· 23-24 October 2013 Hai Phong: Workshop on "Judicial Power in the process of judicial reform - some international experience" (conducted by Legal Research Institute, Ministry of Justice)


	Comparative Study on Establishment of 
Land and Environment Court in the Judicial System of Viet Nam


Shortcomings and gaps in settlement of land-related lawsuits derive from various reasons. Among them, the key reason is that the methods to settle land-related disputes, the separation of competence for dispute settlement between the courts and the people’s committees is not yet reasonable.
Besides, together with the social development, disputes relating to the environment protection gradually increase, especially the claims for damages caused by violation of laws and regulations on environemental protection. The settlement of environmental disputes is new and complex issue that has not been much studied. During the past, there are many cases that are on process of settlement and not yet accomplished such as: farmers in Dong Nai province claim Vedan for discharge of untreated wastewater to the Thi Vai River; Piglet Company Thai Duong (Nghe An) pollute the environment; steel factory in Kim Thanh district (Hai Duong) release toxic fumes... Furthermore, there are long-running disputes as to 13 years in Dong Nai. Meanwhile, the current law does not have specific provisions to resolve environmental disputes, Article 129 of the Law on environmental protection 2005 is not clear enough and only provides for principles. The law allows administrative agencies apply reconciliation method, however, based on the fact of actual disputes, the reconcilation barely promoted effects. The reason is that administrative agencies do not themselves apply actively reconciliation initiative, the local authorities are reluctant to punish polluting companies, businesses that have to pay fines for the amount of pollutants are lower than the cost of investment in establishment of treatment system to control pollution, the possibility of closing company  due to pollution is also very low. Accordingly, the situation happened is that businesses deliberately violated the provisions of the Law on protection of the environment, continuing to cause pollution for the environment.
In this situation, the Vietnamese government has issued a number of guidelines and policies related to the settlement of disputes or claims on land and environmental violation, in which special attention to the formulation of mechanism for land dispute resolution and environmental disputes in the court.

To solve this problem, the Project "Strengthening access to justice and protection of rights in Viet Nam" supports the Supreme People's Court to carry out a comparative study on international experience in formulation of a model of land and environment court in the judicial system in Viet Nam. The study will assess the situation of settlement of disputes over land and environment in Viet Nam, a comparision between Vietnamese and foreign countries’ regulations on land and environment dispute settlement. Based on the study resesult, specific recommendations for the establishment of the land and environment court in Viet Nam./.
	Contact: Ms. Bùi Thị Dung Huyền, Head of Civil and Economic Law Research, Judicial Research Institute, Supreme People’s Court, telephone: 04-3936327


	Comparative Study on Court-attached Conciliation – International Experience and Practice in Viet Nam 


Court-attached conciliation is an effective dispute settlement method not only in Vietnam, but also in many countries worldwide. Vietnam’s civil procedure laws define that conciliation is an important principle in civil proceedings and a proceeding procedures at courts, which the parties are oblidged to carry out in settlement of civil cases.

During the recent years, courts at all levels have been effectively implemented conciliation. Therefore, the rate of successful conciliations is increasing, disputes have been settled effectively, quickly, time-saving and cost-saving; making important contributions to enhancement of legal awareness of the parties.
In addition to the above successes, the practice of court-attached conciliation reflects numerous shortcomings and weaknesses related to the conciliation institution, including: incomprehensive legal regulations on conciliation; some regulations are inappropriate with the practice, discouranging the parties to conciliate; irrational conciliation scope between the parties; conciliation order and procedures fail to ensure legitimate rights and interests of the relevant parties, … Therefore, there are practical requirements to improve the law on conciliation in both terms of theory and national and international practice, in order to enhance the quality and effectiveness of conciliation in adjudication at courts. 

Resolution No. 49/NQ-TW dated 02 June 2005 of the Politburo on the Judicial Reform Strategy to the year 2020 states that: “To encourage dispute settlement through negotiation, conciliation and arbitration; the courts shall support by issuing decisions on recognition of the above settlement”. Therefore, with the central role of judicial operations, the courts have significant role to further enhance and improve court-attached conciliation in order to ensure legitimate rights and interests of the parties at courts, as well as rights to request the courts to resolve cases in a quick and effective manner.

Project “Strengthening Access to Justice and Protection of Rights in Viet Nam” is supporting the Supreme People’s Court to conduct a comparative study on court-attached conciliation; compare Vietnam’s regulations on conciliation with laws of some other countries; and propose specific recommendations to improve regulations on court-attached conciliation in order to better protect the parties’ rights at courts in Vietnam.
The specific objectives of this research are as follows:
Firstly, to study Vietnam’s legal regulations on court-attached conciliation; 
Secondly, to collect information and materials on application practice of conciliation in adjudication at courts;
Thirdly, to analysize and assess advantages and challenges in application of legal regulations on court-attached conciliation; 
Fourthly, to make proposals, recommendations for improvement of regulations on court-attached conciliation; recommendations to enhance effectiveness of conciliation in adjudication at courts in order to better ensure legitimate rights and interests of the parties at courts in Vietnam./.
	Contact: Ms. Bùi Thị Dung Huyền, Head of Civil and Economic Law Research, Judicial Research Institute, Supreme People’s Court, telephone: 04-3936327 


	2000 LAW ON MARRIAGE AND FAMILY (AMENDED) 
Regulatory Impact Assessment and Controversal Issues 
related to the Draft Law


Regulatory impact assessment (RIA):
In order to meet objective requirements of law development and implementation related to marriage and family, as well as other objective requirements of the practical socio-economic life in Vietnam, the Law on amendment, supplement of some provisions in the 2000 Law on Marriage and Family was included into the Law-and-Ordinance Making Programme of the 13th National Assembly. 

Regulatory impact assessment of the Draft Law on Marriage and Family – a law with direct impacts to every individual in the society, is an important activity, which efficiently supports development of the Draft Law. Based on the assessment’s results, the lead drafting agency shall study and introduce the best solution for the Draft Law in order to timely regulate new relations arising in the field of marriage and family. The assessment results shall be important data for the drafting agency to grasp new arising issues to be incorporated in the Draft Law in order to ensure that the Draft Law shall meet requirements and demands of the society. 

With the objectives to support important fields related to improvement of the legal system, Project “Strengthenning Access to Justice and Protection of Rights in Vietnam” (for the Ministry of Justice) is conducting a research on regulatory impact assessment of each solution and making proposals for selection of the best solution for the Draft Law on amendment, supplement of some provisions of the 2000 Law on Marriage and Family. At the same time, the Project also provides technical supports to develop a preliminary and comprehensive RIA report, which will establish objective, professional and important grounds for the drafting agency to develop the Draft Law as well as improve laws on marriage and family. 
Controversal issues related to the Draft Law:
During implementation of the 2000 Law on Marriage and Family, there are new issues which are emerging or have been existed for a long time. Hereinunder are controversal issues which attract great interests of many social classes and will be discussed throughout the amendment process of this important Law:

1. Men and women living together as husband and wife without marriage registration 
The 2000 Marriage and Family Law stated that man and woman who fail to register their marriage but live together as husband and wife shall not be recognized by law as husband and wife (Art.11.1). If they apply for divorce, the Court shall process their case and declare not recognizing their husband and wife relation; if there are any requests regarding children and property, the Court shall apply provisions on annulment of illegal marriages to the settlement thereof. 
The current Law fails to cover all practical cases of men and women living together as husband and wife. The Law only stipulates the above cases, not the living together of same-sex couples or transgenders. On the other hand, the Law has only focused on the recognition or non-recongnition of marriage, but fails to have necessary regulations in order to regulate personal matters or property arising from such living (including relationship between parents and children; relations between both parties, etc.). 
2. Marriage settlement 
Asset institutions between husban and wife are stipulated from Art.27 to Art.33 of the 2000 Marriage and Family Law, accordingly, the Law only recognizes the sole legal property institutions (including common and private assets of husband and wife as provided by laws; husband and wife are entitled to mutually agree on consolidate their personal assets into the common assets and divide the common assets within the marriage period).

These regulations are not in accordance with the right of a person to self-dispose his/her property which has been stipulated in the Civil Code (right on property is one of the basic personal rights protected by the Constitution and the Civil Code. Every person has the right to possess, use and dispose property under their ownership and use rights) as well as not suitable for the real condition of many couples and families. Moreover, it has caused unwanted consequences such as failure in the protection of third party’s legitimate rights and interests and in the creation of a clear and comprehensive legal foundation for settling property disputes in marriage and family relations.

3. Legal separation 
“Voluntary, progressive and monogamous marriage in which husband and wife are equal” is one of the basic principles of the marriage and family regime of Vietnam. Volunteering in marriage including volunteering in getting married and settling dispute between husband and wife. When there is a dispute, both husband and wife have the right to determine the best settling way which is in accordance with their desire and situation, such as: conciliation (self-consciliate or via a competent individual or organization), separation or divorce. The Law is responsible for legally assuring that husband and wife can implement their right to self-settle their disputes .

The 2000 Marriage and Family Law only recognized two solutions for settling disputes between husband and wife, which are conciliation and divorce. Separation has not been legalized by Vietnamese law, whereas in fact, because of different reasons (high age, honour, prestige...), many couples have chosen separation as a solution instead of divorce. There have been cases where couples request the Court to legally recognize their separation, but the Court has no foundation to settle their request.

4. Surrogacy 
The 2000 Marriage and Family Law has not concretely stipulated on surrogacy. Decree No. 12/2003/ND-CP dated February 12, 2003 of the Government on childbirth by scientific methods stated: Surrogacy and human cloning. Children born by reproduction-supporting techniques must be bornt by the wives of infertile couples or single women and they shall be determined as fathers and mothers of children born by reproduction-supporting techniques (Art.6, Art.20). However, this Decree has not clearly regulated the legal consequences of surrogacy, such as: determination of the children’s parents, personal and property rights of the children with relevant people (the surrogate mother and the intended parents).

There are needs for surrogacy in the social practice, but are abandon by the current laws. People who wish to become parents have agreed to carry out surrogacy via intermediary or commercial surrogacy. On the other hand, there are people apply surrogacy because of other inappropriate reasons (such as aesthetics or afraid or time-wasting...). This might lead to “commercial surrogacy” service that may be uncontrolable by the government.
Studying these new issues is a necessary activity in the process of amending and supplementing the current Law. The activity must be carried out systematically and comprehensively in order to assess the new issues’ impact towards the relevant subjects as well as the society. The result shall be an important data for the amendment and supplementation of the Marriage and Family Law./.
	Focal point: Mr. Nguyen Hoang Nam, Civil and Economic Legislation Department, Ministry of Justice.  Tel:0462739428, email: namnh@moj.gov.vn 


	Research Study on Simplification of Administrative Procedures and Citizen’s Papers in the Draft Law on Civil Status 


Registration and management of civil status are activities which attach great interests of countries. These activities help citizens to exercise their rights and interests, establish grounds for the State to accurately manage the population, and serve the socio-economic development. Civil status events of citizens from their birth to their death (including birth, marriage and death…) are all strictly registered and managed by State agencies.   

Registration and management of civil status in Vietnam have been continuously maintained and development through periods, making important contributions to the social stability. There are reforms in administrative procedures of registration and management of civil status, increasingly supporting the people. However, within the context of our country in the period of new development, industrialization, mordernization and increasing international integration, as there are increasing domestic and international movements of citizens, registration and management of civil status have reveal numerous shortcomings and weaknesses, including: Administrative procedures for civil status registration remain complex, which does not really facilitate citizens; The main method of civil status registration in many provinces is manually to take notes; citizens have to present/submit many types of papers for their civil status registration, which causes difficulties and inconvenience; Power of civil status registration has not been strictly devolved, failing to ensure faciliating citizens in civil status registration; and There are many shortcomings and weaknesses in management and keeping archives of records, files, statistics on civil status, failing to meet the needs to search and use of citizens; it has many a few contributions to the socio-economic development of the country.
The above shortcomings and weaknesses have affected exercising legitimate rights and interests of citizens, as well as the quality of registration and management of civil status, reducing the effectiveness and efficiency of management of citizens, the State and society. Moreover, in the international aspect, in many cases, civil status papers have poor trusts from foreign competent agencies; some agencies even don’t trust civil status papers of Vietnam. This fact has affected to Vietnam’s reputation and position in the international playground. 
At the moment, the Ministry of Justice is conducting review and evaluation on each administrative procedure of registration and management of civil status; as well as comparison and assessment of other administrative procedures related to civil status registration. Hence, it shall propose a rational route map for the Government to simplify, reduce some administrative procedures and eliminate some administrative papers in order to facilitate citizens in civil status registration. 
In order to solve the above difficulties, Project “Strengthening Access to Justice and Protection of Rights in Viet Nam” supports the Ministry of Justice to conduct a research study on review and assessment of all administrative procedures related to registration of civil status, which will be grounds for proposals on simplification of administrative procedures and citizenship papers in the Draft Law and solutions to incorporate/reflect these proposals into the draft Law with a rational schedule./.
	Focal point: Ms. Tran Thi Le Hoa, Head of Management of Civil Status Divison, Department of Civil Status - Nationality – Authentification, Ministry of Justice.       Tel: 0903434426, hoatl@moj.gov.vn 


	Research Study on Regulatory Impact Assessment 
of the Draft Law on Promulgation of Administrative Decision 



The Draft Law on Promulgation of Administrative Decision was included in the law, ordinance development programme of the XIIIth National Assembly (2011-2016). The adoption of such law aims to overcome the current shortcomings and weaknesses in promulgation of administrative decisions in order to ensure a clear legal framework for operations of competent agencies in issuing administrative decisions, as well as to establish legal grounds for control of issuing administrative decisions and ensure the legitimacy, rationality, feasibility, objectivity, democracy and impartiality of administrative decisions.
This Law shall be an effective legal tool in ensuring legitimate rights and interests of relevant organizations and individuals; facilitating enterprises, economic partners and individuals to protect their legitimate rights and interests in an equal manner; contributing to the healthy development of the socialist-oriented market economy; meeting requirements of administrative reforms and enhancing operational effectiveness of the State agencies in the context of the socialist republic of Vietnam and international integration. 
In order to support development of this Draft Law, along with researches on international experience of some countries and surveys and assessment of the practice of promulgation of administrative decisions in some selected provinces (which is supported by Project “Strengthening Access to Justice and Protection of Rights in Viet Nam”), it is essential to conduct a regulatory impact assessment of the Draft Law in order to provide grounds for development of the Draft Law. Such activity requires painstaking investments and should be conducted by experienced experts in the field of impact assessment with widespread consultancy of experts, scientitsts, managers and the people at minitries, branches and localities in order to provide qualified reports, which shall be directly interpreted into the Constitution’s regulations.
In order to conduct an objective and scientific study and assessment as to provide comprehensive arguments and evidences to justify for the main policies/ issues/ contents to be regulated in the draft Law, it is necessary to conduct a detailed regulatory impact assessment (detailed RIA) on the main policies/ issues/ contents in a methodical and serious manner. This is a mandatory step in the process of law development (according to the 2008 Law on Promulgation of Legal Normative Documents) to be conducted at the stage when the drafting agency starts drafting this Law. This is also one of essential and useful studies to support the drafting agency to further explain the necessity of adoption of this Law, present grounds for each issue and content to be regulated in this Law, provide information and persuade competent agencies to review and adopt the draft Law with the main policies/ issues/ contents as recommended in RIA. The draft RIA report shall be introduced for consultancy of agencies, organizations, individuals, experts, scientists, managers and RIA experts in order to ensure its objectiveness and comprehensiveness before being submitted to the Ministry of Justice’s leadership for approval.
Project “Strengthening Access to Justice and Protection of Rights in Viet Nam” is supporting to conduct a regulatory impact assessment of the main and important policies/ contents of the draft Law and develop the regulatory impact assessment report./.
	Focal point: Ms. Nguyen Quynh Lien, Legal Official of the Criminal and Administrative Legislation Department, tel: 0462739412, email: liennq@moj.gov.vn 


	Research, Review and Detection 
of Conflicts and Inconsistencies between Vietnam Legal System about Civil and Political Rights and Content 
of the International Covenant on Civil and Political Rights 




In order to implement the tasks of building and enhancement of the legal system of human rights and citizen rights in 2011which were assigned to Ministry of Justice by the Prime Minister, with the support of UNDP, Department of International Law (DIL) has done research and review activities about the compatibility of the laws of Vietnam with 06 groups of civil and political rights provided in the International Covenant on Civil and Political Rights in 1966 (the ICCPR), particularly:

1. Freedom of speech, press, information and religion or belief

2. The right to be protected by law (compensation for damage to reputation and property)

3. The right to acquire a nationality

4. The right of citizens to liberty of movement and freedom to choose residence

5. The right to equality before the law

6. The right of citizens to vote, to be elected, to participate in building, protecting and management of their country

Initial results of the review have effectively supported law making and enhancement activities of the Ministry of Justice in recent years. However, because the scope of legal provisions on human rights is very broad and involving so many different areas, the review should continue in the next time. In 2012, DIL reviewed further on the remaining civil and political right groups based on the ICCPR, namely:

1. The right to life, right to personal security;

2. The right to free from interference of individual body;

3. The right not to be tortured, or to be treated cruelly, inhumanely or degradingly;

4. The right to be free from arbitrary arrest or detention, and the right to be treated humanely;

5. The right to marry and to found a family;

	Focal point: Mr. Dao Quy Loc, Department of International Law, Ministry of Justice, tel: 0462739450, email: locdq@moj.gov.vn 


6. Freedom from servitude and forced or compulsory labour;

7. The right to non- interference with accommodation and correspondence;

8. Rights and obligations of foreigners in Vietnam;

9. The right to peaceful assembly and freedom of association.

Especially, in the 2012 review, DIL cooperated closely with not only the ministries but also the Provincial People’s Committees. The 2012 review scope was extended to cover legal documents issued by Provincial People's Councils and Committees. These by-laws have a direct impact to most people.

On the basis of in-depth review of Ministry of Justice in 2012 on groups of human right and review on 06 right groups in 2011, currently, DIL is analyzing, summarizing and building a comprehensive report on outcome of the review of Vietnam laws on civil and political rights compared with content of the ICCPR. However, this is a complex task and it needs participation of a number of local and foreign experts to analyze data, collect the results and divide into groups of rights, synthesize suggestions and recommendations on the subject, ... so that the Report’s quality will be ensured, the value of the review results will improve, and apply review results into practice through the proposals to amend, supplement and promulgate legal documents involved which contributes to better protection of civil and political rights.

Thus, within the framework of the project "Strengthening access to justice and Protection of rights in Vietnam" funded by UNDP, DIL will hire independent national experts to cooperate with a foreign expert (exclusive terms of reference for the foreign expert). They will research, review and complete the report on outcome of the study, review and detection of inconsistencies and conflicts of legal provisions on civil and political rights, compared with the ICCPR.  A workshop is planned to be held to collect comments on the draft report mentioned above./. 

	Research Study on Modification 
of Some Regulations of the Current Criminal Procedure Code 
to Meet with the Judicial Reform Requirements 


Vietnam has actively implemented the Judicial Reform Strategy (Resolution 49-NQ/TW). One of the priorities of the judicial reform in Vietnam is “to attach much importance to modification of the criminal policies and the judicial proceeding procedures” in order to have a synchronous, democratic, open, clear, human rights respect and protection policies, procedures.

Although the Criminal Procedure Code implementation has gained good achievements, many shortcoming, cumbersome, bottlenecks, limitations appered in practice, such as: there is no clear assignment of the basic functions (accusation, offense, trial functions) in the criminal procedure; there is no clear regulation on the role, jurisdiction, cooperation, cross-check mechanism between organizations and levels to implement the criminal procedure; there is no mechanism to ensure that the judicial process is fair, open, democratic... In addition to that, some vital directions of the judicial reform, such as adversarial system at the trial, strengthening the prosecutor’s power in investigation has not been researched thoroughly and has not been stipulated fully in the current Criminal Procedure Code. 

At present, the Supreme People’s Prosecutors has been presiding, coordinating with relevant authorities to develop the Criminal Procedure Code (modification). Since the Code was taken into effect, various organizations and authorities have carried out lots of research relating to monitoring and evaluation of Criminal Procedure Code 2003 implementation. They proposed recommendations of certain issues which need to be adjusted and amended in order to meet the judicial reform requirements. However, these recommendations and proposals have not been systemized, analyzed and evaluated thoroughly. Now it needs to make comprehensive recommendations for Criminal Procedure Code modification and amendment...

Supported by the “Strengthening justice access and rights protection in Vietnam” Project (regulated by Vietnam’s Ministry of Justice and sponsored by UNDP), the Central Commission of Internal Affairs (CCIA) has organized the comprehensive research on Criminal Procedure Code modification in order to ensure that the regulations stipulated in the Code suitable with the Judicial Reform Strategy to the year 2020. The CCIA will coordinate with Project Management Unit (PMU) and UNDP in Vietnam to announce and select 04 national consultants (01 team leader and 03 team members) to cooperate with 01 international consultant (separate TOR) to synthesize information and develop comprehensive report on the modification and amendment of the current Criminal Procedure Code in order to meet the judicial reform requirements./.
	Focal point: Ms. Pham Thi Hoai Bac, the Central Internal Affairs Committee, email: hoaibac1@gmail.com 
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Các sự kiện sắp diễn ra:


Legal Policy Dialogue on “Overall Aseessment of the Amendment of the Law on Marriage and Family from a Human Rights Based Perspective” (25/11/2013)


Training course on Gender Mainstreaming Tools in law making (November 2013)


Workshop on compilation of comments for draft Research Report on completion of regulations on criminalisation of corruption offenses in the Penal Code  (28-29 November 2013) 


Workshop on compilation of comments for draft Research Report on completion of existing criminal punishments, focusing on reduction death penalty (3-4 December 2013)


Workshop on compilation of comments for draft RIA report of draft Law on Marriage and Family 2000 (amended) (December 2013)


Worshops on giving comments for draft Law on Marriage and Family 2000 (amended) (December 2013)


Workshop for compilation of comments fore draft Report on Current Status of international cooperation in the legal area and coordination in legal cooperation serving the amendment of Government’s Decree 78/2008/NĐ-CP (12-13 December 2013)
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